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Double Hatting in Arbitration

Differences between Arbitration and Mediation:

Arbitration Mediation

Nature of Process Adversarial Collaborative

Type of Process Adjudicatory Facilitated Negotiation

Determination of Outcome By tribunal By parties

Process Framework Governed by Rules Flexible

Governing Process Rules of evidence Parties’ perspective

Outcome Award Settlement / 

No Settlement

Neutral Arbitrator(s) Mediator(s)
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Practical & Ethical Concerns:

1. Concept of “Med-Arb” is inherently contradictory. Mediation relies
on the voluntary participation of the parties, whereas arbitration is
mandatory in the presence of an arbitration agreement.

2. Pitfalls include the use of confidential information disclosed to the
mediator under the mediator’s promise to preserve confidentiality.

3. Biases developed by the mediator during the course of the
mediation cannot be easily ignored or overcome by the mediator
(now acting as an arbitrator) during the arbitration hearing.
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SIMC Arb-Med-Arb Protocol:

Where mediation is attempted during arbitration. If a settlement is
reached, the mediated settlement agreement may be enforced under
the New York Convention.
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SIMC Arb-Med-Arb Protocol:

The parties further agree that following the commencement of
arbitration, they will attempt in good faith to resolve the Dispute
through mediation at the Singapore International Mediation Centre
(“SIMC”), in accordance with the SIAC-SIMC Arb-Med-Arb Protocol
for the time being in force. Any settlement reached in the course of the
mediation shall be referred to the arbitral tribunal appointed by SIAC
and may be made a consent award on agreed terms.
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Singapore’s Strata Titles Boards

BMSMA (STB) Regulations:

9.—(2) When mediating in any dispute or matter before a Board, the Board
may —

(a) having regard to the needs of the parties, follow such procedures,
structured or unstructured, or do such things as the Board considers
appropriate to resolve the dispute or matter promptly and effectively; and

(b) receive any information, statement, admission, document or other
material in any way that the Board thinks fit, whether or not it would be
admissible in judicial proceedings.
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Singapore’s Strata Titles Boards

BMSMA (STB) Regulations:

18.—(1) A Board shall not be bound to apply the rules of evidence applicable
to civil proceedings in any court but may inform itself on any matter in such
manner as it thinks fit.

(2) Before making an order in respect of any dispute or matter, the Board
may make an on-site inspection of the premises which form the subject-
matter of the dispute or matter.

(3) Notwithstanding paragraphs (1) and (2), the conduct of any party to any
dispute or matter before a Board, or any confidential information that any such
party had earlier disclosed to the Board during mediation thereof, shall not
affect the Board’s decision as an arbitrator in the dispute or matter.
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